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1. Introduction

Panama is not a member country of OECD. Panama has formal transfer pricing documentation requirements
to submit the master file, local file, country-by-country reporting and the notification of country-by-country
reporting for qualifying multinational groups. In addition, it is obligatory to file Form 930 for taxpayers entering
into transactions with non-resident related parties.

2. Laws & Regulations

a) References to OECD/EU/Local Rules

Panama was the first country in Central America to introduce transfer pricing legislation. The legal framework
for Panama started through tax reform by Law 33 of 30 June 20101, which entered into effect in July 1, 2010.
Afterwards in 2012, law 52 of 28 August 20122 modified the already existing legislation (law 33-2010); entering
into effect in August 29, 2012. Finally Decree 958 of 13 August 20133 introduced certain elements clarifications
to the transfer pricing legislation.

Although Panama is not part of the Organization for Economic Cooperation and Development (OECD),
Panamanian authorities, Income General Direction (Direccion General de Ingresos or DGI), generally accept
the OECD Transfer Pricing Guidelines as a specialized technical reference, additionally its transfer pricing
legislation is based on the OECD Transfer Pricing Guidelines.

Transfer Pricing Legislation is contained in in Chapter IX, Articles 762-A to 762-N of the Tax Code of Panama4.
In addition, Decree 390 of 24 October 20165which regulates the arm'’s length principle.

b) Definition of Related Party

Related parties are defined in Article 762-C of the Panamanian Tax Code as follows: two or more physical or
corporate entities are considered related parties if one of them participates directly or indirectly in the
management, control or stock of the other entity, or when a physical or corporate entity or group of entities,
participate directly or indirectly in the management, control or stock of another entity.

Additionally, this article defines the related parties of a permanent establishment located in Panamad as its
principal or main offices and other permanent establishments of these principal offices, as well as any other
physical or corporate entity that complies with the abovementioned characteristics.

c) Nature of Transfer Pricing Documentation

Panama has added regulations to its transfer pricing legislation that follows BEPS Action 13 recommendations
(although is not expressly mentioned). Thus, article 11 of Decre 390 of 2016 has empowered the DGI to request
from the taxpayer the following information and documentation:

e  Organizational, legal and operational structure of the multinational group to which the taxpayer
belongs;

e The transfer pricing policies of the group;

e The group’s generators of benefits;

e A description of the value chain and the main products or services of the business group;
e The consolidated financial statements;

e Alist and description of the intercompany agreements;

e Alist of intangible assets as well as information on the ownership of these assets;
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e Information on financial transactions, advance price agreements of transfer and detail on
restructuring and transfer of intangibles.

d) Tax Havens & Blacklists

Panama does not have a tax haven or ‘black list’ for non-cooperative jurisdictions.

e) Advance Pricing Agreement (APA)

The current transfer pricing regulation does not include any articles referring to Advanced Pricing Agreements.
However, the DGI has presented the draft bill to incorporate Article 762-L to the Tax Code, that includes the
APA figure, which may be valid for up to three fiscal years.

f) Audit Practice

The audit strategy deployed by the DGI regarding transfer pricing is confidential.

However, the DGl's automated system detects automatically transactions with related parties, by using
several spaces of the income tax return, which makes up a list of taxpayers obliged to present the transfer
pricing informative return (Form 930).

For the year 2013, all entities identified in this list that did not submit the transfer pricing return, were
sanctioned and notified automatically with the corresponding sanction detailed further ahead. Additionally, a
big percentage of these entities were asked for their respective transfer pricing study.

At the beginning of 2015, the tax administration executed the first transfer pricing audit since transfer pricing
legislation entered into force in 2010.

In April 2018, Panama modified Form No. 930 (V1.0), Transfer Pricing Informative Return (the new form is Form
No. 930 V2.0 (Form 930)).

Changes include:

1. The addition of new cells in the main tab of Form 930 related to the adjustments made in the related-party
transactions analyses;

2. The addition of an “Intangible Annex,” for reporting intangible transactions (an Excel file may be uploaded
with the information requested in this annex);

3. The addition of a "Comparable Companies Annex,” for reporting the name, type, location and country of the
comparable, as well as the selected profit level indicator and the financial information of each one of them
(an Excel file may be uploaded with the information requested in this annex)

4. A new section with “Questions related to the taxpayer” and “Questions related to the multinational
enterprise (MNE),” where some of the questions are related to the information required in Article 11 of Executive
Decree 390, published on 24 October 2016 (regarding the Master File).

Taxpayers should use Form No. 930 (V1.0) for reporting the information corresponding to fiscal years before
2018.
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3. Transfer Pricing Documentation

a) Level of Documentation

In order to submit the above-mentioned transfer pricing return, the taxpayer must have performed a transfer
pricing study that should contain the corresponding information and analysis that allow the taxpayer to assess
and document their transactions with related parties. According to Article 762-J, the transfer pricing study
must contain:

e |dentification of the taxpayer and its related parties:
o Name, identification number, country of tributary residence;
e Information regarding the economic group related to the taxpayer:
o Description of the group's organization at a legal, organizational and operational point of
view, as well as any change in this structure;
e Allinformation used to determine the valuation of the performed transactions:
o Quantification of the transactions;
o Detailed description of the characteristics and the nature of the transactions;

Comparability Analysis containing:
e The operation's specific characteristics:

o Infinancial operations, main capital, maturity, risk, guarantees, interest rate;

o In services transactions, the nature of the service and technical knowledge needed to
perform the service;

o In cases of transactions regarding tangible property, physical characteristics, quality,
reliability, availability and supply volumes;

o In cases of intangibles and intellectual property, classification, patent, brand, commercial
name, know how, duration, level of protection, territory, benefits of using the intangible;

o In cases of stock sales, the company's equity, present and future value of the company’s
profits or the stock valuation of the issuing company;

e Functions and economic activities carried out by the different parties involved in the transactions
performed by the company. These must include the risks involved in the transaction and the assets
used to do it;

e  Contractual terms of transactions with related parties, including the risks, benefits and liabilities of
each of the parties involved in it;

e Characteristics of the regional market and other economic factors that may have an effect in the
operations of the analyzed company;

e Business and market strategies used by the company, such as entering, retention and expanding
strategies, or similar circumstances that may affect the operation of the company;

e  Transfer pricing method selection, as well as the complete process to determine arm'’s length ranges
used in the study.

b) Industry Analysis
By identifying value drivers for the relevant industry, a first indication of the level of profitability common in the
industry is being given.

c) Company Analysis

A description of the management structure of the local entity, a local organisation chart, and a description of
the individuals to whom local management reports and the country(ies) in which such individuals maintain
their principal offices.
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A detailed description of the business and business strategy pursued by the local entity including an indication
whether the local entity has been involved in or affected by business restructurings or intangibles transfers in
the present or immediately past year and an explanation of those aspects of such transactions affecting the
local entity.

d) Functional Analysis

In conducting a functional analysis, an assessment is made of the significant activities and responsibilities
that are performed by the related parties relevant to the Intercompany Transactions under review, the tangible
and intangible assets that are employed and the risks that are borne in undertaking the business activities.
Such an assessment is consistent with the recommendations that have been made in the OECD Guidelines
at paragraph 1.51.

e) Choice of Transfer Pricing Method

As mentioned before, Panama'’s transfer pricing legislation follows the OECD Transfer Pricing Guidelines.
Therefore, the tax administration specifies the following five transfer pricing methods:

e Comparable uncontrolled price method (CUP);
e Resadle price method (RPM);

e  Cost plus method (CPM);

e Profit split method (PSM); and

e  Transactional net margin method (TNMM).

Additionally, the statute specifies the use of statistical tools such as the use of percentiles in order to determine
arm’s length ranges to evaluate the transfer pricing complying condition of the company.

(Article 1 of Executive Decree 390 + Article 762-F)

f) Economic Analysis - Benchmark Study

Panama follows the guidance on comparability analysis outlined in Chapter Ill of the OECD TP Guidelines.

Panama generally favours local comparables over foreign comparables. However, where the taxpayer does
not have local comparables at his disposable, foreign comparables are allowed (Article 5 of Executive Decree
390).

g) Inter-company (IC) Legal Agreement

Although an Inter-company legal agreement formalizes the business and financial relationship between
group entities, the legal agreements have a lower ranking since the OECD 2017 Guidelines made the “conduct
of parties” the prevailing concept.

h) Financial Statements!

Since 1997, the Panamanian Code of Commerce, as amended, has required all businesses to prepare and
issue complete financial statements within 120 days of the fiscal year's end. A balance sheet, an income
statement, a cash flow statement, and a statement of changes in equity are included in the financial
statements. Penalties for failing to keep proper accounting records range from S100 to S500 per month.
Accounting books should be updated within 60 days of the month's end. Explanatory notes are not explicitly
required by statute, but the requirement that financial statements be prepared in accordance with "generally

"'World Bank (2009) - Panama: A Review of Accounting and Auditing Practices
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accepted accounting principles applied in the Republic of Panama" implies the need for such notes. This term
was not defined further in the law.

i)  Production Process for TP Relevant Returns, Documents, Forms and Financials

In the chart below, the existence of the filing requirements with the details of which format is used, the latest
filing date, notification requirement and its deadline, thresholds to be applied in case it exists, and the required
languages are demonstrated. This information can be seen respectively for CIT, master file, local file, CbCR,
local forms, annual accounts and segmented P&L documentations.

Local Language

Notificati
Prepare or . otificatio Threshold* (Yes/No)*(If
. Format Deadline n .
File? . (Yes/No) “No”", it can be
Deadline* . - .
filed in English)
Corporate Fil Js March, 31¢t N N Y
ile arch, 31°. o o) es
Income Tax GAAP/IFRS
o OECD
Master File Prepare e March, 31st. No Yes Yes
Guidelines
o Not
Local File Prepare . March, 31, No No Yes
specified
D ber,
File QEC.D ecember Yes Yes No
Guidelines 31t
Local Form File Form 930 | June, 30™. No No Yes
Annual US GAAP .
Prepare and local April, 30, No No Yes
Accounts
IFRS
Ready
Segmented upon filing
Request Excel/Other CIT/TP No No Yes
P&L
document
s.
* Panama has signed the MCAA agreement for the filing of CBCR.
* Panama does not request as much and detailed information from smaller and less complex enterprises
(SMEs included) than it does from large and complex enterprises.

j)  Mandatory Language

The transfer pricing return, the transfer pricing study, and any other additional information requested by the
tax administration, must be submitted in Spanish.
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k) Notification Requirement

Every Panamanian group entity, which is obliged to file a country-by-country report, should file the country-
by-country reporting notification form. It should specify whether the Panamanian entity is the ultimate parent
entity, the surrogate parent entity, or if none of these, who will be the filing company within the group. The
reporting entity should outline its identity, tax residence status and furthermore the fiscal year period of the
MNE Group. The Country-by-Country reporting notification form must be filed ultimately on the last day of the
financial year the notification relates to (Resolution 201-9117 of 2019).

) Record Keeping

According to Article 737 of the Panamanian Tax Code, income tax information prescribes after 7 years, counted
from the last day of the year in which the tax regarding a specific year should have been paid.

m) Penalties and Interest Charges

The penalty for not presenting the obligatory transfer pricing return is equal to 1% of the total amount of
transactions with related parties. For the calculation of this penalty, the gross amount of the transactions with
related parties will be considered regardless of whether these are representative of revenues, costs or
deductions.

Additionally, omission or deliberate misuse of the spaces regarding transactions with related parties when
submitting the income tax return can result in several penalties, according to the Panamanian tax code.

In accordance with the provisions of Article 762-1 of the Panamanian Tax Code, failure to comply with the filing
of Form 930 may result in a penalty of 1% of the total amount of related-party transactions. When calculating
the penalty, the gross amount of the transactions should be included in the penalty calculation, regardless of
whether the transaction amounts are income, expenses or deductions. The penalty must not exceed 1 million
Balboas (B/.1,000,000).
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