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1. Introduction

The strategy outlined in BEPS Action 13 is enshrined in Decree 132. (Guidance on Transfer Pricing
Documentation and Country-by-Country Report). A taxpayer is required to compile and maintain three-tiered
transfer price documentation, according to article 18(4) of Decree 132 (including CbC report). This rule aligns
the Vietnamese transfer pricing paperwork requirement with the OECD Guidelines and BEPS proposals,
providing a stronger legal foundation for transfer pricing administration and other anti-avoidance activities.

The three-tiered documentation requirement for transfer pricing will allow Viethamese tax authorities to
obtain more tax-related information on multinational companies doing business in Vietnam, properly evaluate
the plausibility of transfer pricing practices, and prevent tax avoidance and profit shifting.

2. Laws & Regulations

a) References to OECD/EU/Local Rules

The legal framework for transfer pricing was introduced by the in Article 9 of Foreign Investment Law 1996,
requiring parties of joint ventures to value the in-kind capital contribution on the market price basis.
Furthermore, the circulars adopted by the Ministry of Finance, namely Circular 74/1997-TC-TCT, Circular
89/1999/TT-BTC and Circular 13/2001/TT-BTC are specifically applicable for foreign direct investment
companies and provide guidance for tax authorities in determining tax liability for this type of companies.
Formal transfer pricing guidelines and documentation requirements have been finalized and released by the
Ministry of Finance Circular No. 117/2005/TT-BTC. Some legal framework is also defined under the Circular
60/2007/TT-BTC, Circular 28/2011/TT-BTC in guiding the Law on Tax Management.

On 22 April, 2010, the Ministry of Finance introduced comprehensive transfer pricing regulations in Circular
66/2010/TT-BTC, effective as of June 6, 2010. Circular 66 provides guidance on the implementation of the
provisions on the determination of market prices in business transactions between affiliated parties, as a basis
to declare income tax liability of business.

On 24 February 2017, the government released transfer pricing decree No. 20/2017/ND-CP (and Circular
41/2017/TT-BTC dated 28 April 2017) which replace Circular 66/2010/TT-BTC: "Providing tax administration
applicable to enterprises having controlled transactions” which took effect from 1 May 2017. The decree
presents stricter regulations which are based on OECD guidelines and BEPS actions, and includes three-tiered
transfer pricing documentation requirements, new transfer pricing declaration forms, and guidance on the
deductibility of related-party expenses and interest.

b) Definition of Related Party

Organizations producing and trading goods and services perform business transactions with dffiliated parties,
are obliged to declare and define the obligations of enterprise income tax in Vietnam. The purchase, sale,
exchange, rent, lease, transfer or assignment of goods and services in the business process between aoffiliated
parties, except business transactions between enterprises in Vietnam with daffiliated parties relating to
products subject to price adjustment of the State, shall comply with the provisions of the law on prices.
According to Circular 66, parties shall be deemed to be "associated" when:

e  One party is involved directly or indirectly in administration, control, capital contribution or investment
in any form in the other party; or

' Document - Vietnam - Transfer Pricing - 13. Documentation Requirements - Tax Research Platform - IBFD,
para. 13.1.

Page 2 of 7


https://research.ibfd.org/#/doc?url=/linkresolver/static/tp_vn_s_13.&refresh=1640339032792%23tp_vn_s_13.2.

A\ TPA

Global

e Both or all parties are directly or indirectly managed or controlled by another (third) party or both or
all parties make capital contribution or invest in any form in another (third) party; or

e Both or all parties participate directly or indirectly in administration, control of, capital contribution to
or investment in any form in another (third) party.

1.  Related parties defined in Decree 20/2017/ND-CP refer to the relationship of one of the following

cases.
a)

b)

A party participates directly or indirectly in the management, control or equity of the other,
or puts investment in the other;

Parties participate directly or indirectly in the common management, control, or the capital
of or put investment in, other parties.

2. Related parties referred to in Clause 1 of this Article shall be subject to the following specific
provisions:

a.
b.

An enterprise participates directly or indirectly in at least 25% of equity of the other enterprise;
Both enterprises own at least 25% of equity in which a third party participates directly or
indirectly;

An enterprise is the shareholder who has the greatest ownership of equity of the other
enterprise, or participates directly or indirectly in at least 10% of total share capital of the
other enterprise;

An enterprise guarantees or offers another enterprise a loan under any form (even including
third-party loans guaranteed by financing sources of related parties and financial
transactions of same or similar nature) to the extent that the loan amount equals at least
25% of equity of the borrowing enterprise and makes up for more than 50% of total medium
and long term debts of the borrowing enterprise;

An enterprise appoints a member of the executive board responsible for the leadership or
control of another enterprise provided the number of members appointed by the former
accounts for more than 50% of total number of members of the executive board responsible
for the leadership or control of the latter; or a member appointed by the former has the right
to decide financial policies or business activities of the latter;

Both enterprises appoint more than 50% of membership of the executive board or have one
member of the executive board authorized to decide financial policies or business activities
who is appointed by a third party;

Both enterprises are managed or controlled in terms of their personnel, financial and
business activities by individuals, each of whom is in one of the following relationships with
the others such as a wife, husband, natural/foster father, natural/foster child, natural/foster
older/younger sibling, brother/sister-in-law, maternal/paternal grandfather/grandmother,
maternal/paternal grandchild, and maternal/paternal aunt, uncle and sibling;

Both business entities have transactions, either between their head offices and permanent
establishments or between permanent establishments of overseas entities or individuals.
One or more enterprises is/are put under control of one individual through either his/her
capital participation into that enterprise or his direct involvement in administration of that
enterprise;

In other cases where an enterprise is in reality under management of, or control of decision
on, business activities of the other enterprise.

c) Nature of Transfer Pricing Documentation

Vietnam is not a member of the Organization for Economic Cooperation and Development (OECD). The OECD
Guidelines can be used as a guide, although they are not formally recognized, whereas Decree 20 and Circular
41 adopt certain BEPS concepts.
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d) Tax Havens & Blacklists

The Vietnamese government has published a list of countries it deems tax havens. The British Virgin Islands
(BVI), as well as Bosnia and Herzegovina, the United Arab Emirates (UAE), Lithuania, Albania, and a number
of other countries, are on the list.

e) Advance Pricing Agreement (APA)

Law No.21/2012/QH13 dated on November 2, 2012 amends and supplements some articles of the Law on Tax
Administration. The supplement includes mechanisms for prior agreement on the valuation method (APA) in
transfer pricing in foreign investment enterprises. The APA mechanism facilitates the collection of operating
revenues and losses reduction; and encourages the initiative from FDI enterprises in business planning and
implementation of tax obligations.

Tax authority honors APAs with taxpayers and tax authorities in foreign countries with which Vietham has
sighed an agreement to avoid double taxation and tax evasion. Until now, Vietham has signed 79 tax
agreements with its trading partners.

Decree 126 includes new forms for applying for an APA and establishes a list of material that must be included
in the final draft APA. Extensions, changes, termination, and withdrawal of APAs are also addressed in Decree
126.

The Ministry of Finance is obligated to obtain advice from the Ministry of Justice, the Ministry of Foreign Affairs,
and other appropriate authorities for bilateral and multilateral APAs. It is also needed to present the case to
the government and the Prime Minister for their input on whether or not the APA should be completed.

f) Audit Practice

On May 21, 2012 the Ministry of Finance approved the Action Plan for Transfer Pricing Management, under
Decision 1250/QD-BTC, effective as dated. Accordingly, during the period 2012-2015, at least 20% of the annual
tax audits or inspection is subject to transfer pricing audits. The Action Plan mainly focuses on assessing the
transfer pricing risks.

In addition, Law No.21/2012/QH13 dated on November 2, 2012 amends and supplements some articles of the
Law on Tax Administration. Multinationals that report consistent losses while continue to expand operation
can expect to be scrutiny from tax authority.

Furthermore, the European Commission, together with the OECD and World Bank has also implemented a
project assisting Vietnam to improve the tax regulations and tax administration for international taxation
focusing on transfer pricing for the period 2012-2013 (EU Project).

3. Transfer Pricing Documentation

a) Level of Documentation

Under Decree 20, a three-tiered transfer pricing documentation was introduced where affected taxpayers are
obligated to prepare and maintain a master file, a local file, and country-by-country report.

b) Industry Analysis

By identifying value drivers for the relevant industry, a first indication of the level of profitability common in the
industry is being given.

Page 4 of 7



A\ TPA

Global

c) Company Analysis

A description of the management structure of the local entity, a local organisation chart, and a description of
the individuals to whom local management reports and the country(ies) in which such individuals maintain
their principal offices.

A detailed description of the business and business strategy pursued by the local entity including an indication
whether the local entity has been involved in or affected by business restructurings or intangibles transfers in
the present or immediately past year and an explanation of those aspects of such transactions affecting the
local entity.

d) Functional Analysis

In conducting a functional analysis, an assessment is made of the significant activities and responsibilities
that are performed by the related parties relevant to the Intercompany Transactions under review, the tangible
and intangible assets that are employed and the risks that are borne in undertaking the business activities.
Such an assessment is consistent with the recommendations that have been made in the OECD Guidelines
at paragraph 1.51.

e) Choice of Transfer Pricing Method
Decree 20 allows the following transfer pricing methods:1.

1. The method for comparing the price of related-party transaction with that of independent transaction
(CUP);

2. Method for comparing the profit margin of taxpayers with that of independent comparables:
— The method for comparing the gross profit to sales (the resale price method);
— The method for comparing the gross profit to the cost (the cost-plus method);

— The net profit margin comparison method;3.Method for allocation of profits between related
parties.

Taxpayers and tax authority can negotiate and agree an APA, but in general must use the most appropriate
method under the regulations. An APA can be unilateral, bilateral or multilateral. There is no hierarchy among
the methods, although recent practice shows that the Vietnam tax authority has a growing preference for the
CUP method.

f) Economic Analysis - Benchmark Study

Comparables need to correspond to the same financial year as the transaction at hand. Still, preceding years'
data can be used in cases when current information is not available in the comparables database during the
benchmarking analysis. Tax authorities are also allowed to use internal databases for transfer pricing
assessments where a taxpayer is deemed compliant with the regulations in Decree 20.

g) Inter-company (IC) Legal Agreement

Although an Inter-company legal agreement formalizes the business and financial relationship between
group entities, the legal agreements have a lower ranking since the OECD 2017 Guidelines made the “conduct
of parties” the prevailing concept.

h) Financial Statements

The 2004 Accounting Law, Article 41.5(b), demands businesses to keep records, papers, and evidence for at
least ten years, including accounting records, documents, and records directly utilized to produce entries in
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the accounting books and financial statements, as well as the accounting books and yearly financial
statements.?

i)  Production Process for TP Relevant Returns, Documents, Forms and Financials

In the chart below, the existence of the filing requirements with the details of which format is used, the latest
filing date, notification requirement and its deadline, thresholds to be applied in case it exists, and the required
languages are demonstrated. This information can be seen respectively for CIT, master file, local file, CbCR,
local forms, annual accounts and segmented P&L documentations.

Local Language

Threshold

Prepare or . Notification (Yes/No)*(If
. Deadline . * N
File? Deadline* (Yes/No) No", it can be
filed in English)
C t L |
Sl File ocd March, 30t No No Yes
Income Tax GAAP
. OECD
Master File Prepare L March, 30, No No Yes
Guidelines
OECD
Local File Prepare o March, 30, No No Yes
Guidelines
December,
Prepare Form 04 35 No Yes Yes
Local Form N/A N/A N/A N/A N/A N/A
Annual Local
Acco::nts File Format/L March, 30, No No Yes
ocal GAAP
S ted
egr:;’:‘ © N/A N/A N/A N/A N/A N/A

* Vietnam has signed the MCAA agreement for the filing of CBCR.

* Vietnam does not request as much and detailed information from smaller and less complex enterprises
(SME's included) than it does from large and complex enterprises.

2 Document - Tax Research Platform - IBED, para. 13.4.6.
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j)  Mandatory Language

Documentation for submission to the tax authority should be in Viethamese. Documents in foreign language
must be translated into Vietnamese. Taxpayers are liable for the accuracy of the translation.

k) Notification Requirement

Viethamese taxpayers with an overseas UPE subject to a CbC report must file a notification with applicable
Vietnamese tax authorities no later than the financial year-end of the UPE, according to article 18(5) of Decree
132, if the multinational group has more than one taxpayer in Vietham and the UPE provides a written
notification on the appointment of one of the taxpayers in Vietham to submit the CbC report to the Viethamese
tax authority.®

) Record Keeping

The documentation must exist at the time of the transfer pricing transaction.

m) Penalties and Interest Charges

According to the amended Tax Administration law, effective as of July 1, 2016, tax authorities may make
adjustments to corporate income tax liability in the following cases:

—  Failure to disclose, or incomplete disclosure, of related party transactions;

—  Failure to produce information, documents or source documents within 30 days of a request by the
tax authority;

— Intentional erroneous application of the provisions of the Circulars and failure to produce required
documentation within 90 days of the date of request by the tax authority.

Administrative penalties ranging from VND 500,000 to VND 5 million may be imposed for failure to comply
with transfer pricing documentation and disclosure requirements. The penalty also includes late payment
interest charges of 0.03percent per day on overdue. In addition, tax evasion or fraud is subject to one to three
times the tax liability amount.

3 Document - Vietnam - Transfer Pricing - 13. Documentation Requirements - Tax Research Platform - IBFD,
para. 13.2.4.
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